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^ r »c^r^r^— ^ ™< Yield Subject Hatter of the Claims 

Claims 1-33 are rejected as being unpatentable overPerdra in view ofMaruyama. 
Applicant respectfully submits that the Examiner has mischaracterized the references. As a 
result, the Examiner has not made a proper showing that the combinations of references, m fact, 
yield the subject matter suggested by the Examiner. 

Specifically, the Examiner asserts that Maruyama discloses "determining whether usage 
of the a [sic] one or more resources by the operating system entity exceeds a one of the linuung 
values in the one of the set resource controls corresponding to the one of the resources." 
However, in the portion of the reference cited by the Examiner, Maruyama merely discloses 
comparing a current load for the plurality of processors to reference load data, to prepare a future 
load prediction for each of the processors (col. 1, lines 51-56) and conlrolling distribution of a 
load for a specific processor when a predicted call process load for the processor exceeds a 
predetermined value (col. 2, lines 10*28). This does not support the Examiner's charactenzatxon 
of what Maruyama discloses. 

In particular, the processor "current load," which Maruyama compares to reference load 
data, is not usage "by the operating system entity" as the Examiner contends, ha any event, 
Maruyama does not distinguish at all among the processor load usage - i.e., whether rt is usage 
by an "operating system entity" or by any other "entity" executed by the system. Rather, the 
usage is described as usage in general. Put simply, the Maruyama disclosure does not enable 
measuring usage by an operating system entity. This is fatal to the anticipationrejectio*, smce m 
order for a reference to be anticipating, "the identical invention must be shown in as complete 
detail as is contained in the claim." See MPEP 2131. 
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to processor load, «b actio* is described in to cited portions of Maruyama as being triggered 
based on .predicted load acceding a reference load, which is not "when usage of the one of to 
oneormoreresource. . . . exceeds to one of the tenting values » A "predict* load" is not 

usage. 

In fact, the Examiner has not even clearly stated where Maruyama is considered to 
disclose the limiting values » but it may be inferred in one instance that the Examiner perhaps 
considers the "reference load" to be the "limiting values." This is a result of the Examiner's 
citation to col. 1, lines 51-56 and col. 2, lines 10-28, that disclose controlling the processor load 
based on a predicted load exceeding the reference load data. 

On the other hand, the Examiner also contends that Maruyama discloses, at col. 6, lines 
36-41 , "granting the one of the one or more resources to the operating system entity if the 
limiting value has not been exceeded." This cited portion of Maruyama reads: 

In the mstxibution destination checking process in FIG. U >^^^J^^£ 
determine whether a distribution retry count exceeds a predetermined maximum vame 
M^tep S?0) When the retry count does not exceed ^maximum value MAX, a 
search is initiated for the load distribution destination (step Sll). 
In this instance, then, the Examiner seems to be contending that "maximum value MAX" is the 
"limiting value" and the '"usage" is the "distribution retry count." 

Needless to say, the "usage" cannot be both the "predicted load" (or the "processor 
load"?) and the distribution retry count. Furthermore, the "limiting value" cannot be both the 
"reference load data" and the "maximum value MAX." Thus, not only has the Examiner 
^characterized the disclosure of the Maruyama reference, but additionally, the Examiner's 
allegations with respect to what me Maruyama reference allegedly discloses are internally 
inconsistent. 

It can thus be seen that me Examiner has made a number of nnscharacterizations of the 
Maruyamareference. As aresult, theExaminer's allegation, with respect to me disclosure of 
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It is respect** tether submitted that the Examiner ha, not s«ed a proper motion 
forcomh^thevariousehedreferences. Then^vauonstttedbytheE^** 
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prima facie case of obviousness. 

It is well settled that, for a proper prima facie case of obviousness, theprior art itself must 
^gestthedesirabmtyoftheclaimed subject matte, i^e Exanm.er is referred, for example, to 
MPEP2143 01.There,itis<^ussed^^ 

referencesmemselvesorlcno^^ Imlhermore, the 

Examiner is reminded that ''Whe teaching or suggestion to make the claimed combmat.on and 
thereasonableexpectauonofsu^^ s 
disclosure." See MPEP 2143. 

Here.theBxanunerhaspointedtono.l^ 
ordinary skill in the art that Wd suggest the alleged corrfedions of references. A 1**^ 

ofaprimaryreftrenceareinsufflcient. The Btaminer has not pointed to anyu^-he 
Terences or knowledge held by one of ordinary skill in the art regarding Ore alleged 
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Respectfully submitted, 

BEYER WEAVER & THOMAS, LUP 

O 

AlanS.Hodes 
Reg. No. 38,185 

P.O. Box 778 

Berkeley, CA 94704-0778 

(650) 961-8300 
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